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RECENT CASES 5°9 

Held, the proprietors were within their common law rights, the state civil 
rights bill having reference only to discrimination on account of race, creed 
or color. 

It is well settled that theatres are private enterprises, under the control 
of private parties and that they may license whomsoever they will to enter, 
and refuse admission to whomsoever they will. Meisner v. Detroit Ferry 
Co., 154 Mich. 548; Purcell v. Daly, 19 Abb. N. Cas. (N. Y.) 301 ; Luxen- 
berg v. Keith Co., 117 N. Y. S. 979. Since theaters exist wholly under 
the authority and protection of state laws, it is competent for the state 
to impose the condition that the proprietors shall admit and accommodate 
all persons impartially. Cooley — Torts, Vol. II, p. 613. This is a legiti- 
mate exercise of its police power. Mayor v. Eden MusSe Co., 102 N. Y. 
593." People v. Steele, 231 III. 340. An instance of state regulation which 
has been held to be within a state's police power is presented in Greenberg 
v. Western Turf Ass'n., 140 Cal. 357, where a statute held unlawful the 
refusal of admission of any adult presenting a ticket to any place of 
public amusement. In the absence of like statutes under the police power, 
the only qualification in the law as to the absolute right of exclusion is 
that established by the state Civil Rights Bill; and the principal case is 
clearly correct in holding that this act refers only to discriminations 
because of race, creed or color. In the absence, then, of any statute, which 
is admittedly within the police power of the state, the holding of the 
instant case is correct on legal principle, however open to criticism it may 
be on ethical or aesthetic grounds. 

A. N. H. 

Torts— Interference With Contract Relations — Knowledge as Ele- 
ment of Malice. — Twitchell v. Nelson et al., 155 N. W. (Minn.) 621. — 
In an action for inducing a breach of contract, by a third person, held, that 
the essential element of malice may be supplied by facts which should 
have put the defendant upon inquiry, amounting to legal "notice" of the 
contract, irrespective of whether he was actually aware of the contract or 
not. 

In the case of a purchase for value of a legal interest to which there 
are outstanding equities, it is settled that "notice" in law may consist, 
not in knowledge of the equities themselves, but in knowledge of facts 
which should have put the purchaser upon inquiry such as would have 
led to a discovery of the equities. Kyle v. Ward, 81 Ala. 120. An excep- 
tion is generally recognized in the case of negotiable paper, where actual 
"bad faith" must be shown. Murray v. Lardner, 2 Wall. (U. S.) no. In 
the principal case even the term "bad faith" is extended fictitiously to 
apply to all cases of legal "notice." Compare cases of deceit in which 
legal "notice" in the above sense is held sufficient, without an actual 
deceptive state of mind. Gordon v. Irwine, 105 Ga. 144; Davidson v. 
Jordan, 47 Cal. 353. Contra, Nash v. Ins. & Trust Co., 163 Mass. 574 J 
Kountse v. Kennedy, 147 N. Y. 124; Warfield v. Clark, 118 Iowa 69; and 
the cases generally. For an extreme case see Donald v. Am. Smelting 
Co., 62 N. J. Eq. 729 ("actual fraud" extended to exercise of honest 
judgment without due examination of facts). In extending the sane 
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fictitious use of language to cases of express malice, the principal case 
departs from a uniform course of the authorities, all of whom require, 
in torts involving malice, the intentional infliction of injury upon another. 
Beekmon v. Marsten, 195 Mass. 205, 212; Mfg. Co. v. DeWitt, 120 Md. 
381; Joyce v. Ry. Co., 100 Minn. 225; Schonwald v. Ragains, 32 Okl. 223. 

C. R. W. 

War-Trading with the Enemy— Civilian Prisoner of War— Intern- 
ment of Alien Enemy within Realm — Deprivation of Civil Rights. — 
Schaffenius v. Goldberg, 113 L. T. (Eng.) 949.— Held, that the restraint 
imposed on the movements of an alien enemy by his internment does not 
make him an alien ex lege, thus depriving him of the civil rights he 
possessed theretofore. 

On the breaking out of war, neutrals and the citizens of the opposing 
belligerent country are generally allowed a reasonable time to withdraw. 
The Sarah Starr, Blatch. Pr. Ca. 650. This provision has also been inserted 
in many treaties between countries. At once there is an entire cessation 
of all commercial intercourse with the opposing hostile country, except in 
case of commercia belli, unless by permission of the sovereign power. 
Espostto v. Bowden, (1857) 7 E. & B. 762; The Hoop, 1 Rob. Rep. Adm. 
196. However, permission may be given to the subjects of the enemy 
to remain, and if given, they may enjoy their property. West. Int. Law. 
Vol. II, p. 42. In the enforcement of his civil rights such an alien 
enemy is treated as if a subject of the country in which he is, notwith- 
standing that at the same time he is the subject of an enemy, but he 
cannot enforce his rights for the benefit of the enemy. Janson v. Dreifon- 
stein Cons. Mines, (1902) Appeal Cases, H. L. 48.4. The test is not a 
person's nationality, but his place of business. ' McConnell v. Hector, 3 B. 
& P. 113. If the alien enemy is residing in his own country his right to 
sue in the courts of the opposing country is suspended, by the latter, dur- 
ing the war. Howes, Hyatt & Co. v. Chester &■ Co., 33 Ga. 89; Bell v. 
Chapman, 10 Johns. 183 ; Wilcox v. Henry, 1 U. S. (Dallas) 69. But if he 
is sued he may avail himself of all means and appliances of defense. 
McVeigh v. U. S., 11 Wall. 259; Albrecht v. Sussman, 2 V. & B. 322. An 
alien enemy residing in the United States by permission is competent to 
maintain a personal action. Otteridge v. Thompson, Fed. Cas. No. 10, 
618; Clarke v. Morey, 10 Johns. 69; and the same is held in England 
regarding alien enemies residing there. Sparenburgh v. Bannatyne, 1 B. & 
P. 163. So it was held that an alien who had complied with the Aliens 
Restriction Act, 1914, 4 & 5 Geo. 5 c. 12, might have access to the courts. 
Princess Thurn & Taxis v. Moffitt, (1915) I Ch. 58. Accordingly the 
principal case rightly holds that as long as he is permitted to remain in 
England with the permission of the Crown he is under its protection and 
should be permitted to exercise his civil rights. His internment cannot 
of itself be considered to have abridged them by implication, inasmuch as 

there was no express enactment to that effect. 

J. McD. 



